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IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF GEORG A
ATLANTA DI VI SI ON

JAMES CAMP,

Plaintiff, ClVIL ACTI ON FI LE NO.

V. 1: 06- CV- 1586- CAP
BETTY B. CASON in her official
capacity as Probate Judge for
Carroll County, Georgia and
BILL HITCHENS in his official
capacity as the Comm ssi oner
of the Georgia Departnent of
Public Safety,

N N N N N N N N N N N N N N N

Def endant s.

PLAI NTI FF’S RESPONSE TO DEFENDANT HI TCHENS | N
OPPOSI TI ON TO HI TCHENS’ MOTI ON FOR SUMVARY JUDGVENT

Plaintiff, James Canp, files this Response to Defendant
Hitchens in Qpposition to Hitchens’” Mtion for Summary Judgnent.

| nt roducti on

Hi t chens noves for summary judgnent on the ground that this
case is noot. His contention is based on a l|ast-mnute hour
change to a form that he filed after ten nonths of litigation
and two appeals to the Eleventh Grcuit Court of Appeals. A
change of conduct wundertaken solely to deprive the court of

jurisdiction will not result in nootness.
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Hi t chens does not bother to address any substantive | egal
or factual matters, preferring to rely on his sole argunent:
noot ness.

Ar gunent

l. There is a Genui ne |ssue of Material Fact

Summary judgnent is appropriate only when there is no
genuine issue of material fact. Fed. R Gv. P. 56. “A dispute
about a material fact is ‘genuine’ if the ‘evidence is such that
a reasonable jury could return a verdict for the non-noving
party.’” Jeffery v. Sarasota White Sox, Inc. 64 F.3d 590, 594
(11'" Gir. 1995), quoting Anderson v. Liberty Lobby Inc., 477
U S. 242, 248, 106 S.Ct. 2505, 2510, 91 L.Ed.2d 202 (1986).

There is a genuine issue of mterial fact for Hitchens’
Mot i on. Hitchens <claims in his Affidavit that he has
distributed a new G-L application form (again) to all probate
j udges. Doc. 81-3, ¢ 18. Al though Plaintiff has had a very
limted tinme for investigation of Htchens’” nobst recent claim
and discovery has not yet begun, it is plain that several
probate courts do not have and are not even aware of Hitchens’
new form See Declaration of Matt Knighten, § 3; Declaration of
Matthew Silva, § 3; Declaration of Ben Garner, T 3. A fourth

declaration, the Declaration of Curtis W MMchael 111, shows
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that the nobst populous county in the state is still using the
old form that requires disclosure of the applicant’s SSN and
enpl oynment i nformation.

Even nore surprising, however, is the fact that Co-
Def endant Cason appears not to have any know edge that Defendant
Hi t chens has changed the GFL application form In her affidavit,
she swears that the “present form makes an applicant’s SSN and
enpl oyment information optional.” Doc. 83, { 12. Nowhere in
her filings does she even nention the |atest changes Defendant
H tchens clains to have nade.

This omssion is significant because Cason is not only a
defendant in this case, but she also is the President of the
Council of Probate Judges of Georgia. If a co-defendant,
Probat e Judge, and President of the Council of Probate Judges of
Georgia has not received the new form or, indeed, appears to be
unaware of the new form after the date on which Hitchens
testified it is already in wuse, this certainly calls into
guestion any claim of npotness based on dissem nation of yet
another last mnute revision to the form

When Hitchens revised the GFL application formin his first
attenpt to deprive this Court of jurisdiction, Plaintiff
supplied two declarations rebutting Htchens’ claimthat the new

3
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formwas in circulation. Docs. 28 and 30. The Eleventh Crcuit
ruled that those tw declarations “f anything, create a
material fact issue as to whether the original form remains in
circulation or has been replaced.” Doc. 75, p. 11. This Court
adopted the judgnent of the Crcuit Court as its own. Doc. 77

Plaintiff once again has pointed out factual disputes, this tine
over whether H tchens’ second belated attenpt to deprive this
court of jurisdiction has been inplenented.

1. Hi t chens Does Not Refute the Merits of Plaintiff’s d ains

H tchens has not challenged the nerits of Plaintiff’s case.
That is, he has not <challenged Plaintiff’s claim that he
violated Section 7(a) and Section 7(b) of the Privacy Act. He
does not challenge his violation of the Georgia Wapons and
Firearnms Act. Instead, he relies entirely on his third claim
that this case is nmobot as grounds for his Mtion. Accordingly,
if his nootness argunent fails, whether because of a factual
di spute, as shown above, or because of a legal issue, as shown
bel ow, then Hitchens’ entire notion for sunmary judgnent fails.

I1l. The Case is Not Mot

Hi t chens’ nootness argunent is based on another |ast-mnute
change to the GFL application form In other words, once again
Hitchens has waited until the |ast possible hour when he had to

4
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respond, substantively, to Plaintiff’s argunments, before filing
a purported change in an attenpt to deprive the court of
jurisdiction. Htchens clains in his affidavit that the revised
form wthout Social Security Account Number (“SSN”) and
enpl oynent information requested (even voluntarily), has been
distributed via email to every probate court in Ceorgia sonetine
“in My 2007,”' wth instructions to destroy all previous
ver sions and begi n using the new form i nmedi ately.

As noted above, it is not even clear that the new form has
been distributed. Even assum ng, arguendo, that the form has
changed (yet again), the case is not npot. “'t is well settled
that a defendant’s voluntary cessation of a challenged practice
does not deprive a federal court of its power to determ ne the
legality of the practice.” City of Mesquite v. Aladdin’s
Castle, Inc., 455 U.S. 283, 289, 102 S.C. 1070, 1074 (1982).
“[I1f it did, the courts wuld be conpelled to |eave the
defendant to return to his old ways.” 1d. [citations omtted].
“Wiere a defendant voluntarily ceases challenged conduct, the
case is not noot because nothing would prevent the defendant

from resuming its challenged action.” Sierra Cub v. US

! Presunably before his notion but obviously after his My 7,

2007 Answer defending the old form
5
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Envi ronmental Protection Agency, 315 F.3d 1295, 1303 (11'" G
2002) . “A case mght becone npot if subsequent events made it
absolutely clear that the allegedly wongful behavior could not
reasonably be expected to recur.” United States v. Concentrated
Phosphate Export Assn., 393 U S 199, 203, 89 S.Ct. 361 (1968)
[ enphasi s supplied]. It is not even clear that Hitchens has
ceased the challenged practice of requested SSNs and enpl oynent
information, let alone that the wongful behavior could not
reasonably be expected to recur.

Hitchens, as the party asserting nootness, nust prove to

this Court that the form will not change again. | d. Hi t chens
has offered no evidence that the practice will not recur. He
merely concludes that it wll not. Doc. 80, p. 13. “Such a

statenent, standing alone, cannot suffice to satisfy the heavy
burden of persuasion which we have held rests upon [the party
asserting nootness]. United States v. Concentrated Phosphate
Export Assn., 393 U S 199 at 203. Hi tchens does not even
bother to include such a statenent in his affidavit.

Moreover, a case does not becone noot when a defendant
changes behavior for the purpose of depriving the court of
jurisdiction. “In other words, voluntary cessation of offensive
conduct wll only noot litigation if it is <clear that the

6
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def endant has not changed course sinply to deprive the court of
jurisdiction.” National Advertising Conpany v. City of Mam,
402 F.3d 1329, 1333 (11'" CGir 2005) (“National 117 [enphasis
supplied]. The Court of Appeals, in National I1, explained that
where a governnment agency changes its conduct, six weeks after a
lawsuit is filed, and then tries to get the case dism ssed on
noot ness grounds the next day, the Court 1is *“sufficiently
convinced” that the case should not be dism ssed as noot. |d. at
1334 (explaining its holding in National Advertising Conpany V.
City of Fort Lauderdale, 934 F.2d 283 (11'" Gir 1991) (“Nati onal
I //))2-

In the present case, Htchens has tried not once, but
twice, to change his illegal practices for the sole purpose of
nooting the case. The first tinme, he waited until 58 mnutes
before the time he filed a notion to dism ss on the grounds of
nootness to nmake a change in the form Doc. 17, p. 14. I n
addition, Hitchens’ |litigation attorneys were directing the
revisions. Id. This tinme, after assiduously avoiding any change

to the form until he had to file a response to a notion,

2To clarify, the Court in National Il was discussing National |
but the National Il Court does not repeat the facts of Nationa
l. It is necessary to read National | to learn that the
def endant anended its ordinance six weeks after the lawsuit was
filed. 934 F.2d at 284.

7
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Hitchens carefully avoided informng the court and Plaintiff of
exactly when he made the changes to the form (saying only that
it was sonetime in May 2007). Doc. 81-3, ¢ 18.

It is clear from Hitchens’ filings, however, that his
litigation attorneys continue to drive the application form
revision process. Hitchens filed an emanil dated March 21, 2007,
from his Deputy Director of Legal Services to Cason, in which
the Deputy Director says that “Eddie Snelling of the AG's office
has asked that we take another |ook at the application formin
light of our recent litigation.” Doc. 81-4, p. 19. Despite
what he would have the Court Dbelieve, Htchens did not
investigate the legality of the GFL application form out of
concern for having it conmply with the |aw He did so solely
because the attorney general, representing him in this case,
wanted himto do so.

Mor eover, Hitchens’ inch-by-inch changes to the form belie
his notivation. Htchens’” fornms have been requesting SSNs for
years. Doc. 83, p. 5, ¢ 11. Not until Plaintiff conmmenced this
case did Htchens becone concerned about conplying with the
Privacy Act. Then, in an attenpt to noot the case, Hitchens
claimte to have nmde the request for SSNs and enploynent
information optional. After waiting ten nonths through

8
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litigation in this court and the Eleventh Circuit, to see if
that would work (it did not), he changed the form again (at the
urging of his litigation counsel). He denied as recently as My
7, 2007, when he filed his Answer, that enploynent information
is non-pertinent, irrelevant, and not designed to elicit
information related to GFL eligibility. Doc. 78, Y 20, Doc. 1,
1 32. He also denied in that sane Answer that his first (or
second) versions of the G-L application form failed to give a
warning as required by Section 7(b) of the Privacy Act. Doc.
78, ¢ 21, Doc. 1, ¢ 33.

Now Hi tchens cl ainms that between May 7, 2007, when he filed
his Answer insisting that his form conplied with the law, and
May 16, 2007, when he filed his notion for summary judgnment, he
has decided that he should change his form again to conply wth
the |aw. An epiphany occurring alnmost a year into the case
during a narrow w ndow of nine days in May isS unconvincing. He
was not attenpting to conply with the law with which he has
insisted for ten nonths he already was in conpliance.

The Eleventh GCircuit has held that waiting six weeks after
a lawsuit is filed to change a challenged practice, and then
filing a suggestion of nootness the next day suggests a purpose
to deprive the Court of jurisdiction, and a change in practice

9
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with this notivation will not operate to noot a case. Nat i onal
1, 402 F.3d at 1333, citing National I, 934 F.2d at 284.
Hitchens has attenpted to do the very same thing not once, but
tw ce.

V. Hitchens’ Cases Do Not Support a Finding of Mbotness

Hitchens relies on several cases to support his claimthat
the case at bar is noot. Each of these cases is easily
di stingui shed from the case at bar. None of those cases cited
i nvol ve 10-nonth delays and challenged practice nodifications
driven by the |litigation attorney for the sole purpose of
nooti ng the case.

Brooks v. Georgia State Board of Elections, 59 F.3d 1114
(11'h Cir 1995), Hitchens’ first case, is not even a case about
government’s voluntary changes to a <challenged practice.
Instead, it is about a lapse of tinme making the dates being
appeal ed no |onger justiciable. 59 F.3d at 11109. It does not
support Hitchen’s repeated claimof npbotness in this case.

Hitchens’ second case, In Jews for Jesus v. Hillsborough
County Aviation Authority, 162 F.3d 627 (11'" Cir. 1998), the
chal l enged practice was a prohibition on the distribution of
literature at an airport. The defendant abandoned the
prohibition one nonth after filing of the lawsuit, and the

10
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prohi bition remained repealed for three years thereafter. | d.
at 629. We have no such record of l|engthy conpliance with the
law in this case. In fact, nine days before Hitchens filed the
i nstant Motion, he was contending that his practice was fine the
way it was. Mor eover, even while Htchens is contending there
has been a change to the challenged practice, the President of
the Probate Judge’s Council remained unaware of such a change,
contending that the case was noot because of events that
occurred in the sunmmer of 2006.

In Troiano v. Supervisor of Elections, 382 F.3d 1276 (11'
Cr. 2004), the next <case relied wupon by Htchens, the
chal l enged practice was the failure to nmke audible voting
instructions available to the visually inpaired. Sixteen nonths
before the lawsuit was filed, the defendant placed an order for
equi pnent to enable such a system Id. at 1278, And, after a
variety of difficulties using the equipnment, 1d. at 1280, the
systens were fully functional in every voting precinct one day
before the defendant was served with a lawsuit. Id. at 1281
Conpare that situation to the present case, in which Htchens
argues that a form change ten nonths after the initiation of the
| awsui t, rather than sixteen nonths before the lawsuit, should
noot the case.

11
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In National 11, the <challenged practices were various
restrictions on outdoor advertising. The case was dism ssed by
the district court on the grounds that the plaintiff did not
have standing to bring the case in the first place. 402 F.3d at
1331. By the tinme the district court entered its order granting
summary judgnent to the defendant (on standing grounds), the
ordi nance at issue had been repealed for 17 nonths. ld. at
1330. By the time the Eleventh Circuit reversed wth
instructions to dismss the case on nobotness grounds, the
ordi nance had been repealed for over three years. I d. Thi s

result is sonewhat rem niscent of the Jews for Jesus case. But

there is a very inportant test articulated in National 11I. “I'n
ot her words, voluntary cessation of offensive conduct will only
noot litigation if it is clear that the defendant has not

changed course sinply to deprive the court of jurisdiction.”
402 F.3d at 1333 [enphasis supplied]. There was no evidence in
the record that the Gty of Mam sinply anended its code on the
sanme day its response to a sunmary judgnment notion was due, as
in Hitchens’ twice repeated conduct in this case. Hi t chens’
conduct is nore like that in National |, when the Cty of Fort
Lauderdal e anended its Code the day before filing a notion to
di sm ss for nootness. The court rejected that notion.

12
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In Access 4 AIl, Inc. v. Casa Mirina Omer, LLC 458
F. Supp.2d 1359 (S.D. Fla 2006), Htchens’ final case, the
chal l enged practice was the failure of a private property owner
to make his facility conpliant with the Anmericans wth
Disabilities Act. The def endant, cont enporaneously wth
purchasing the property nine nonths before the case was filed,
had the building redesigned to conply with the ADA, and budgeted
$38 mllion on renovations. The court found that, not only was
the case noot, but that plaintiff should be Iliable for
defendant’s attorney’s fees for failure to investigate his
clainms before bringing them 458 F. Supp.2d at 1368.

Thus, all the cases cited by Hitchens to support his claim
that the case at bar is noot bear one or nore of the follow ng
characteristics not shared here: 1) the challenged practice was
abandoned before, or shortly after, filing the case; 2) the
chal l enged practice was abandoned for several years wthout
reverting to the inproper conduct; 3) there was no challenged
practice, but instead a |lapse of tine when the relief sought was
time sensitive; and 4) the chall enged | ack of access was pl anned
to be renmedied nine nonths before the case was brought. In the
case at bar, 1) Hitchens cannot show that he abandoned his
illegal forns before, or shortly after, the case was filed (he

13
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still wused them 10 nonths later); 2) Htchens cannot show
several years’ worth of abandoned practice (he has attenpted to
show only that he abandoned his illegal practice when he filed
his nmotion for summary judgnent); 3) there is no tine-sensitive
settlenent agreenment for the Court to approve; and 4) Hi tchens
cannot show that he planned to remedy the violations nine nonths
before the case was brought. Hi tchens has not cited a single
case to support his claim of npotness after bel ated, grudging,
| ast-m nute changes taken only because a response to a notion
for summary judgnment could not any |onger be put off.

The Suprene Court has noted that a purpose in the npotness
doctrine is to conserve judicial resources, and “[t]o abandon
the case at an advanced stage may prove nore wasteful than
frugal .” Friends of the Earth, Inc. v. Laidlaw Environnental
Services, 528 U S 167, 191-192, 120 S. Ct. 693, 710 (2000).
Here, the case has been the subject of two separate appeals to
the Eleventh Grcuit, as well as two notions to dismss and two
notions for sunmary judgnent. These “sunk costs” weigh in favor
of retaining a case, unless “one or both of the parties plainly
lack a continuing interest.” 1d. The Eleventh Circuit already
has ruled that Canp has a continuing interest in this case. Doc.
75, p. 9.

14
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V. Plaintiff Has Standing

Hitchens also clains that Plaintiff |acks standing “wth
regard to clains of harmin the future.” Doc. 80, p. 14. This
cl aim need not be given detailed discussion, as the doctrine of
standi ng does not apply to any of Hi tchens argunents.

Standing is the “requisite personal interest that nust
exist at the commencenent of the litigation..” United States
Parole Comm ssion v. GCeraghty, 445 U S. 388, 397, 100 S.Ct.
1202, 1209 (1980). H t chens does not argue against standing in
this context. Instead, he seens to think Plaintiff has | ost
standi ng because Plaintiff obtained a GFL and because Hitchens
changed the GFL application form In other words, Hitchens
clains Plaintiff |ost standing because of events that occurred
after the case began.

What Hitchens clains is not possible. As noted above,
standing is a state of affairs at the comencenent of the
litigation. It does not change as the litigation progresses.
What Hitchens actually describes is nopotness, which has been
di scussed extensively above.

Hitchens does cite sone cases dealing wth standing, but

each of them found |ack of standing based on allegations in the

15
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conplaint. That is, they all address the status of the parties
at the commencenent of the litigation.

Because Hitchens’ claimof lack of standing is based solely
on events occurring after the commencenent of Ilitigation, it
must fail.

CONCLUSI ON

There is a genuine issue of material fact, as Plaintiff has
shown that several probate courts do not have Hitchens’ new
form H tchens does not refute the nerits of Plaintiff’s
clainms. He does not dispute that he violated Sections 7(a) and
(b) of the Privacy Act or that he violated the Ceorgia Wapons
and Firearns Act. He relies solely on the ground that the case
is noot because of his second attenpt to nodify the G-L
applications form at the last possible mnute when filing a
not i on.

Def endant H tchens has now tried twice to deprive this
Court of jurisdiction through last mnute changes to the form
made just in tine to file a notion relating to nobotness. Thi s
Court should be “sufficiently convinced” the second tine around
that he made these multiple last mnute changes for the purpose
of depriving this Court of jurisdiction. As such, he has failed
to satisfy his “heavy burden” of ©proving that there s

16
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“absolutely no possibility” that the wongful conduct wll
recur. He also has waited so long to nmake his second changes to
the form that he has caused the judicial system to incur
significant “sunk costs.”

The case is not noot. Hitchens’ Mdtion for Summary

Judgnent nust be deni ed.

SHAPI RO FUSSELL

J. Ben Shapiro
Ceorgia State Bar No. 637800
Edward A. Stone
Georgia State Bar No. 684046
One M dtown Pl aza
1360 Peachtree Street, N E
Suite 1200
Atl anta, CGeorgia 30309
Tel ephone: (404) 870-2200
Facsim |l e: (404) 870-2222
JOHN R. MONROE, ATTORNEY AT LAW

__I's/ John R Monroe
John R Monroe
Ceorgia State Bar No. 516193

9640 Col eman Road
Roswel I, GA 30075
Tel ephone: (678) 362-7650
Facsimle: (770) 552-9318
ATTORNEYS FOR PLAI NTI FF
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Local Rule 7.1D Certification

The undersigned counsel certifies that the foregoing
Response to Defendant Hitchens in Opposition to Hitchens’ Mtion
for Summary Judgnent was prepared using Courier New 12 point, a

font and point selection approved in LR 5. 1B.

/s/ John R Monroe
John R Monroe
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CERTI FI CATE OF SERVI CE

| hereby certify that on June 4, 2007, | electronically

filed the foregoing PLAINTIFF’S RESPONSE TO DEFENDANT HI TCHENS
IN OPPOSI TION TO HI TCHENS’ MOTI ON FOR SUMVARY JUDGVENT with the
Clerk of Court using the CMECF system which will automatically
send email notification of such filing to the followng
attorneys of record:

Eddi e Snelling, Jr., Esq.

Seni or Assistant Attorney General

40 Capitol Square, S.W
Atlanta, GA 30334-1300

David A. Basil, Esq.
Carroll County Attorney
P.O. Box 338
Carrollton, GA 30117

/s/ John R Monroe

John R Monroe
Attorney at Law
9640 Col eman Road
Roswel |, GA 30075
Ph: 678-362-7650
Fax: 770-552-9318
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